Legal Decisions
Income Tax

In a case where the partnership deed does not specify the remuneration payable to each
individual working partner but lays down the manner of fixing the remuneration, would the
assessee-firm be entitled to deduction in respect of remuneration paid to partners?

CIT v. Anil Hardware Store (2010) 323 ITR 0368 (HP)
Relevant section: 40(b)(v)

The partnership deed of the assessee firm provided that in case the book profits of the firm are up to
Rs. 75,000, then the partners would be entitled to remuneration up to Rs. 50,000 or 90 per cent of the
book profits, whichever is more. In respect of the next Rs. 75,000, it is 60 per cent and for the balance
book profits, it is 40 per cent. Thereafter, it is further clarified that the book profits shall be computed as
defined in section 40(b) of the Income-tax Act, 1961, or any other provision of law as may be
applicable for the assessment of the partnership firm. It has also been clarified that in case there is any
loss in a particular year, the partners shall not be entitled to any remuneration. Clause 7 of the
partnership deed laid down that the remuneration payable to the partners should be credited to the
respective accounts at the time of closing the accounting year and clause 5 stated that the partners
shall be entitled to equal remuneration.

The High Court held that the manner of fixing the remuneration of the partners has been specified in
the partnership deed. In a given year, the partners may decide to invest certain amounts of the profits
into other venture and receive less remuneration than that which is permissible under the partnership
deed, but there is nothing which debars them from claiming the maximum amount of remuneration
payable in terms of the partnership deed. The method of remuneration having been laid down, the
assessee-firm is entitled to deduct the remuneration paid to the partners under section 40(b)(v) of the
Income-tax Act.

Note —

(1) Payment of remuneration to working partners is allowed as deduction if it is authorized by the
partnership deed and is subject to the overall ceiling limits specified in section 40(b)(v). The
limits for partners’ remuneration under section 40(b)(v) has revised upwards and the differential
limits for partners’ remuneration paid by professional firms and non-professional firms have been
removed. On the first Rs.3 lakh of book profit or in case of loss, the limit would be the higher of
Rs.1,50,000 or 90% of book profit and on the balance of book profit, the limit would be 60%.

(2) The CBDT had, vide Circular No. 739 dated 25-3-1996, clarified that no deduction under section
40(b)(v) will be admissible unless the partnership deed either specifies the amount of
remuneration payable to each individual working partner or lays down the manner of quantifying
such remuneration.

In this case, since the partnership deed lays down the manner of quantifying such remuneration,
the same would be allowed as deduction subject to the limits specified in section 40(b)(v).

Does the Central Board of Direct Taxes (CBDT) have the power under section 119(2)(b) to
condone the delay in filing return of income?

Lodhi Property Company Ltd. v. Under Secretary, (ITA-l]), Department of Revenue (2010] 323
/TR 0441 (Del)

The assessee filed his return of income which contains a claim for carry forward of losses a day after
the due date. The delay of one day in filing the return of income was due to the fact that the assessee
had not reached the Central Revenue Building on time because he was sent from one room to the
other and by the time he reached the room where his return was to be accepted, it was already 6.00



p.m. and he was told that the return would not be accepted because the counter had been closed.
These circumstances were recorded in the letter along with the return of income delivered to the office
of the Deputy Commissioner of Income-tax on the very next day. Later on, the CBDT, by a non-
speaking order, rejected the request of the assessee for condonation of delay in filing the return of
income under section 119.

The issue under consideration is whether the CBDT has the power under section 119(2)(b) to condone
the delay in filing return of income.

The High Court held that the Board has the power to condone the delay in case of a return which was
filed late and where a claim for carry forward of losses was made. The delay was only one day and
the assessee had shown sufficient reason for the delay of one day in filing the return of income. If the
delay is not condoned, it would cause genuine hardship to the petitioner. Therefore, the Court held that
the delay of one day in filing of the return was to be condoned.

Note — Section 119(2)(b) empowers the CBDT to authorise any income tax authority to admit an
application or claim for any exemption, deduction, refund or any other relief under the Act after the
expiry of the period specified under the Act, to avoid genuine hardship in any case or class of cases.
The claim for carry forward of loss in case of a loss return is relatable to a claim arising under the
category of any other relief available under the Act. Therefore, the CBDT has the power to condone
delay in filing of such loss return due to genuine reasons.

Can the notional interest on interest free deposit received by the assessee in respect of a shop
let out on rent be brought to tax as “Business income” or “Income from house property”?

CIT v. Asian Hotels Ltd. (2010) 323 ITR 0490 (Del.)

The assessee had received interest free deposit in respect of shops given on rent. The Assessing
Officer added to the assessee’s income notional interest on the interest free deposit at the rate of 18
per cent simple interest per annum on the ground that by accepting the interest free deposit, a benefit
had accrued to the assessee which was chargeable to tax under section 28(iv).

The High Court held that Section 28(iv) is concerned with business income and brings to tax the value
of any benefit on perquisite, whether convertible into money or not arising from the business or
exercise of the profession. Section 28(iv) can be invoked only where the benefit or amenity or
perquisite is other than cash. In the instant case, the Assessing Officer has determined the monetary
value of the benefit stated to have accrued to the assessee by adding a sum that constituted 18 per
cent simple interest on the deposit. Hence, section 28(iv) is not applicable.

Section 23(1)(a) deals with the determination of the annual letting value of such property for computing
the income from house property. It provides that the annual letting value is deemed to be the sum for
which the property might reasonably be expected to be let from year to year. This contemplates the
possible rent that the property might fetch and not certainly the interest in fixed deposit that may be
placed by the tenant with the landlord in connection with the letting out of such property.

Thus, the notional interest is not assessable as business income or as income from house property.

Can the valuation done by any authority of the State Government for the purpose of payment of
stamp duty in respect of land or building be taken as actual sale consideration received by the
purchaser?

CIT v. Chandni Buchar (2010) 323 ITR 0510 (Pun.& Har.)

The Assessing Officer added the difference between purchase price disclosed in the sale deed and
purchase price of the property adopted for the purpose of paying the stamp duty to the total income of
the assessee as income from unexplained sources. The Commissioner of Income-tax (Appeals)
deleted this addition by holding that section 50C is a deeming provision for the purpose of bringing to



tax the difference as capital gain. Further, he also held that in the absence of any legally acceptable
evidence, valuation done for the purpose of section 50C would not represent actual consideration
passed on to the seller. The Tribunal also held that valuation done by any State agency for the
purpose of stamp duty would not ipso facto substitute the actual sale consideration as being
passed on to the seller by the purchaser in the absence of any admissible evidence. The Assessing
Officer is obliged to bring on record positive evidence indicating the fact that the assessee has paid
anything more than the sum disclosed in the purchase deed. In this case, the assessee has
discharged the burden of proving the sale consideration as projected in the sale deed by producing
original bank statement.

The High Court, therefore, held that the view taken by the Tribunal while accepting the order of the
Commissioner of Income-tax (Appeals) does not suffer from any legal infirmity.



